STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
BROWARD COUNTY SCHOOL BOARD
Petitioner,
VS. Case No. 05-3554

ALSAVI ON SM TH

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, a final hearing in this case was
conducted on June 8, 2006, by Florence Snyder Rivas, a duly-
desi gnated Adm ni strative Law Judge (ALJ) of the Division of
Adm ni strative Hearings (DOAH) by video tel econference at
sites in Lauderdal e Lakes and Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Charles T. Whitel ock, Esquire
Whi t el ock & Associ ates, P.A.
300 Sout heast 13th Street
Fort Lauderdale, Florida 33316

For Respondent: WMark F. Kelly, Esquire
Kelly & McKee, P.A
1718 East Seventh Avenue, Suite 301
Post Office Box 75638
Tanpa, Florida 33675-0638

STATEMENT OF THE | SSUE

At issue is whether there is just cause for Petitioner
Broward County School Board (Petitioner or School Board) to

term nate the enploynent of Respondent, Alsavion Smth's



(Respondent) by reason of imorality and noral turpitude as
alleged in the Adm nistrative Conpl ai nt dated August 24, 2005
(Compl ai nt).

PRELI M NARY STATEMENT

By |l etter dated August 24, 2005, Superintendent of
Schools, Dr. Frank Till (Till), acting on behalf of
Petitioner, advised Respondent that he was recomendi ng
Respondent's suspension wi t hout pay pending dism ssal from
enpl oynent as a school teacher. Thereafter Petitioner filed its
Conpl ai nt alleging just cause for term nation based upon
Respondent's alleged immorality and noral turpitude in
connection with unl awful possession of marijuana.

Respondent tinmely asserted his right to an admnistrative
hearing to challenge the term nation. On Septenber 27, 2005,
the case was referred to DOAH and was assigned to ALJ M chael
Parrish. Follow ng discovery, the parties' noved jointly for
an order closing file, which notion was granted by ALJ Parrish
on January 31, 2006.

On March 29, 2006, the parties noved to re-open the case,
whi ch notion was granted by ALJ Parrish. ALJ Parrish set a
final hearing for June 8-9, 2006. The case was transferred to
t he undersi gned on or about June 1, 2006.

The identity of witnesses, exhibits and attendant

stipulations and rulings are contained in the one-vol une



transcript of the final hearing, which was filed on June 27,
2006. Thereafter, the parties noved for and were granted an
enl argenent of time until July 28, 2006, to file proposed
recommended order(s). The parties represented that they had
personal plans, including vacation, as well as professional
comm tnments which rendered it inpossible to do thorough
proposed recomended orders absent the additional tinme
requested. The parties tinely submtted their Proposed
Recommended Orders, which have been carefully consi dered.
Pursuant to applicable DOAH rul es and policy, the Recommended
Order was due to be rel eased on August 28, 2006. The
Recommended Order is regrettably tardy due to the
under si gned's previously schedul ed August vacation days.
References to Sections are to the Florida Statutes (2005),
except as otherw se specified. References to Rules are to the
Fl orida Adm nistrative Code (2005).

FI NDI NGS OF FACT

1. Petitioner is the entity constitutionally authorized
to operate, control, and supervise the Broward County public
school system

2. Respondent was, at relevant tines, enployed by
Petitioner as a teacher pursuant to an annual contract.

During the 2004-2005 school year he was assigned to Plantation

M ddl e School .



3. The events giving rise to this case occurred on
March 10, 2005. Narcotics officers (officers) enployed by
the Broward County, Florida Sheriff's Ofice (BSO had
received information that a teacher who lived on the third
fl oor of an apartnment conplex |ocated at 1442 Avon Lane in
north Fort Lauderdal e (apartnent conplex), was in possession
of marijuana and also selling marijuana out of his apartnent.

Possession and sale of marijuana is illegal in Florida.

4. Upon investigation, BSO officers | earned that
Respondent was a teacher and lived on the third floor in Unit
638 (the apartnment) at the apartnment conplex. As the
i nvestigation went forward, the officers knocked on the door
of the apartnment. At that tinme, the odor of marijuana was
sufficiently strong that it could be snelled in the hallway
outside the apartnment. The knock was answered by an
i ndividual identified in the record as Anderson Carrington
(Carrington). Carrington opened the door and admtted the
officers. The apartnment's exterior door, through which
Carrington admtted the officers, opened directly on to the
living roonmdining area of the apartnment. The dining room
table was located in this area and was i mediately visible to
anyone entering. An individual identified in the record as
Wel dress I ngram (I ngram) was seated at the dining roomtable.

Approxi mately two pounds of marijuana was | ocated on the



dining roomtable, together with drug paraphernalia. The
paraphernalia included scales and "baggies.” Coupled with the
amount of marijuana present, such paraphernalia suggested that
marij uana was being sold out of the apartnment. The officers
t hereupon arrested Carrington and Ingram and undertook to
secure the prem ses to assure the safety of the officers and
other individuals in or near the prem ses. The officers
summoned back-up, and shortly thereafter, additional BSO
of ficers and a supervisor arrived on the scene, all in marked
patrol cars.

5. At the precise noment the officers were adnmtted to
t he apartnment, Respondent was in his bedroom The bedroom was
i medi ately adjacent to the living room di ning area.
Respondent soon energed fromthe bedroom and acknow edged to
the officers that the apartnment was | eased to him He further
informed the officers that he |lived there with three
i ndi vi dual s, whom he variously characteri zed as "roommtes" or
"guests."” These individuals are Carrington, Roderick Sinmeon,
and his younger brother Janmes Simeon. Janes Sineon was known
by Respondent to be a juvenile. Respondent further
acknow edged that he was aware that Carrington and the
juvenil e had been selling marijuana out of his apartment; that
a delivery of marijuana for resale fromthe apartnment had been

made t hat day; and that approximately seven granms of marijuana



were in his dresser drawer in his bedroom and was for his
personal use. Respondent was thereupon arrested, and asked to
sign a consent form giving BSO pernission to search the
apartnment. Respondent voluntarily did so.

6. The events surroundi ng Respondent's arrest, including
Respondent's renmpoval fromthe apartnment conplex in a BSO
crui ser, were witnessed by nmenbers of the public as a crowd
had gathered in the parking | ot of the apartnent conplex to
wat ch, apparently drawn by the presence of first one, and
thereafter at | east two nmore BSO vehicles. Wrd of the
arrest, including the grounds for the arrest, spread quickly
t hrough t he nei ghborhood, and sone individuals who canme to
wat ch becane unruly. At |east one such person was arrested.

7. At all relevant tinmes, Respondent was treated in a
pr of essi onal and courteous manner by BSO officers. No
credi bl e, persuasive evidence to the contrary was provided.
Respondent offered only his own testinony in support of his
claimto have been coerced, threatened, or m streated by BSO
officers. Respondent's testinony is not credited. Based upon
the entire record; which includes prior inconsistent
statements under oath, as well as Respondent's demeanor while
testifying, including his nervousness on direct exam nation
and his evasiveness on cross-examnation, it is specifically

determ ned that Respondent was not threatened or coerced by



BSO officers on March 10, 2005. It is further determ ned that
Respondent did in fact make the above-noted adm ssions to the
officers. Four officers testified from personal know edge
concerning events relevant to this case. The

testimony provided by the officers is, in all materi al
respects, persuasive and is credited by the factfinder.

8. On March 14, 2005, Respondent delivered to
Petitioner's duly-designated representative a so-called Self
Reporting Form Pursuant to Petitioner's policy, a Self
Reporting Form nmust be submtted pronptly by any teaching
pr of essi onal who has been arrested. 1In his Self Reporting
Form Respondent made no reference to threats, coercion, or
ot her mi streatnent by the BSO officers, giving rise to an
i nference that Respondent suffered no threats, coercion, or
ot her m streatnent.

CONCLUSI ONS OF LAW

9. DOAH has jurisdiction over the parties and the
subject matter in this case pursuant to Sections 120.569,
120.57(1), and 1012.33, Florida Statutes (2006).

10. In his capacity as superintendent of schools, Til
has the authority to recommend the suspension and di sm ssal of
enpl oyees pursuant to Subsection 1012.27(5), Florida Statutes.

The School Board has the authority to act on such

recomendati ons of the superintendent and to dism ss school



enpl oyees pursuant to Sections 1001.42(5) and 1012.22(1)(f),
Fl ori da Statutes.

11. Petitioner seeks to dism ss Respondent from his
enpl oynent as a teacher and bears the burden of proof by a

preponderance of the evidence. See Allen v. School Board of

Dade County, 571 So. 2d 568 (Fla. 3rd DCA 1990). Di sm ssal

must be based on just cause. Just cause includes, but is not
limted to, the followi ng instances as defined by rule of the
St ate Board of Education: misconduct in office, inconpetency,
gross insubordination, willful neglect of duty, or conviction
of a crinme involving noral turpitude. § 1012.33(1)(a), Fla.
Stat. Because just cause is not limted to the offenses
specified in the foregoing Section, school boards have

di scretion to determ ne what actions constitute just cause for

dismssal. Carl B. Dietz v. Lee County School Board, 647 So.

2d 217 (Fla. 2nd DCA 1994). Here, Petitioner alleged and
proved the material allegations of the Conplaint by
preponderant, persuasive evidence. Under all the facts and
circunmstances, there is just cause to term nate Respondent's
enpl oynment based upon the grounds of immrality and noral
t ur pi tude.

12. As previously noted, Respondent stipulated that a
determ nation that the nmaterial allegations of the Conplaint

were, in fact, true, would constitute proof by a preponderance



of evidence of immrality and noral turpitude and woul d,

therefore, provide just cause to term nate his enpl oynent.

Even wi t hout such stipulation, there is just cause for

term nation on the basis of immorality and noral turpitude.
13. Florida Adm nistrative Code Rule 6B-4.009 pertains

to criteria for the dism ssal of instructional personnel and

provi des, in pertinent part:

(2) Imorality is defined as conduct
that is inconsistent with the standards of
public conscience and good norals. It is
conduct sufficiently notorious to bring the
i ndi vi dual concerned or the education
prof ession into public disgrace or
di srespect and inpair the individuals'
service in the community.

* * *

(6) Moral turpitude is a crinme that is
evi denced by an act of baseness, vil eness,
or depravity in the private and soci al
duties, which, according to the accepted
standards of the tinme a man owes to his or
her fellow man or to society and the doing
of the act itself and not its prohibition
by statute fixes the noral turpitude.

14. In MNeill v. Pinellas County School Bd., 678 So. 2d

476, 477 (Fla. 2d DCA 1996), the court said, "[I]n order to
dism ss a teacher for imoral conduct the factfinder nust
conclude: a) that the teacher engaged in conduct inconsistent
with the standards of public conscience and good norals, and
b) that the conduct was sufficiently notorious so as to [1]

di sgrace the teaching profession and [2] inpair the teacher's



service in the community."” (italics in original). Here, there
is anpl e evidence that Respondent's conduct was contrary to

st andards of public conscience and good norals. Respondent
was in possession of marijuana in his apartnment for--by his
own adm ssion--personal use. He was aware that his juvenile
roommate, as well as an adult roommte, sold marijuana from
his apartnment. At |east sone nmenbers of the comrunity were
aware of the illegal activity in Respondent's apartnment prior
to March 10, 2005, and many ot hers became aware of the charges
filed by BSO following its investigation on that date, all to
the detrinent of the reputation of teaching professionals.
Respondent's actions set forth above were sufficiently
notorious to result in public disgrace to the teaching
profession and to inpair Respondent's service in the
community. The evidence is sufficient to establish just cause
for term nation based upon inmmorality.

15. Likew se the evidence is sufficient to establish
just cause for term nation based upon noral turpitude. In
possessi ng marijuana for personal use and condoni ng and
facilitating the sale of marijuana out of his residence,
Petitioner engaged in illegal behavior which evidenced
baseness, vileness or depravity in the private and soci al
duties, which, according to the accepted standards of the time

a man owes to his or her fellow man or to society in general

10



and the doing of the act itself and not its prohibition by
statue fixes the noral turpitude.

16. In Adans v. Professional Practices Council, 406 So.

2d 1170, 1171 (Fla. 1st DCA 1981), the court stated, that when
consi dering whether a teacher is guilty of immorality or an
act involving noral turpitude, it nust be renmenbered that *.
teachers are traditionally held to a high noral standard
in a comunity."”
17. It is not necessary for a teacher to be convicted of
a crime in order to be term nated from enpl oynent by his/her
| ocal school district or disciplined by the state on the basis

of immorality or noral turpitude. Walton v. Turlington, 444

So. 2d 1082 (1st DCA 1984). |In that case, a teacher’s

enpl oynment was term nated and thereafter his teaching
certificate revoked upon a finding that the teacher had been
i n possession of marijuana plants, and for that reason was
guilty of immrality and noral turpitude.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons
of Law it is recommended that Petitioner enter a final order
term nati ng Respondent's enploynent as a teacher.

DONE AND ENTERED this 5th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.
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FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of Septenber, 2006.

COPI ES FURNI SHED

Charles T. Whitel ock, Esquire
Whi t el ock & Associ ates, P.A.
300 Sout heast 13th Street

Fort Lauderdale, Florida 33316

Mark F. Kelly, Esquire

Kelly & McKee, P.A

1718 East Seventh Avenue, Suite 301
Post Office Box 75638

Tanpa, Florida 33675-0638

Dr. Franklin L. Till, Jr., Superintendent
Broward County School Board

600 Sout heast Third Avenue

Fort Lauderdale, Florida 33301-3125

Honor abl e John L. W nn
Comm ssi oner of Education

Depart nent of Education
Turlington Building, Suite 1514
Tal | ahassee, Florida 32399-0400
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Dani el J. Wbodring, General Counsel
Department of Education

1244 Turlington Building

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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